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Cb1« PbOSI Cod© § 32 (Accossory to H F©lony):Everypersonwho. after a felony has been committed, harbors, conceals or aids a principal m such felony, 
with the intent that said principal may avoid or escape from arrest, trial, conviction or punishment, having knowledge that said principal lias committed such felony or lias been charged with such 
felony or convicted thereof, is an accessory to such felony (2018). 

Maximum Sentence: Except where otherwise prescribed. 3 years imprisoimient in state prison pursuant to CPC § 1170(h), or 1 year in county jail pursuant to CPC § 33. 

Aggravated Felony? 

Crime Invohlng Moral Turpitude 
(CIMT)? 

Particularly Serious 

Crime (PSC)? 

Other 

Inadmissibility 
or Removability 
Grounds? 

i.e. headings include 
crime of child abuse; 
violation of a restraining 
order; violation of a law 
relating to a controlled 
substance; trafficking in 
a controlled substance 

Obstruction of Justice: § 237(a)(2)(A)(iii)/ § 101(a)(43)(S) 

§ 212(a)(2)(A)(i)(I); § 237(a)(2)(A)(i) 

§ 208(bX2)(A)(ii); § 241(b)(3)(B)(ii) 


OBSTRUCTION OF Jl STICE: YES. 

Cateeorical Match? Yes 

Matter of Valenzuela Gallardo. 27 I&N Dec. 449, 460-61 (BIA 
2018). clarifying Matter of Valenzuela Gallardo. 25 I&N Dec, 838 
(BIA 2012) (liolding that a conviction imder CPC § 32 tliat results in 
a tenn of imprisonment of at least one yeai' is an aggravated felony 
relating to obstruction of justice). 

CIMT: IT DEPENDS. APPLY MODIEIED 
CATEGORICAL ANALYSIS. 

Cateeorical Match? No 

Navarro-Lopez v. Gonzales. 503 F.3d 1063, 1074 (9th 

Cn. 2007) (en banc), overruled on other grounds by 
United States v. Aguila-Montes de Oca. 655 F.3d 915 
(9th Cir. 2011). abrogated by Descamps v. United 

States. 570 U.S. 254 (2013) (explaining that if the 
principal offense is not a CIMT, then CPC § 32 is 
ov'erbroad and categorically not a CIMT). 

But see Matter of Rivens. 25 I&N Dec. 623, 628—29 
(BIA 2011) (reasoning, without holding, that "In oiu' 
view', Navarro-Lopez is reasonably read only as finding 
that the California accessory after the fact conviction in 
that case w'as not for a [CIMT] because the imderlying 
offense was itself not a [CIMT]."). 

Divisible? No published Ninth Circuit or Board case on 
point 

PSC: 

For pui-poses of asylum: Per se PSC 
if you find that the crime is an 
aggravated felony. See INA 
§ 208(b)(2)(B)(i) ("[A]n aUen who 
has been convicted of an aggravated 
felony shall be considered to have 
been convicted of a particularly 
serious crime."). 

For purposes of withholding: Per se 
PSC if you find drat die crime is an 
aggravated felony and the respondent 
W'as sentenced to at least 5 years of 
irnprisomnent. See INA 
§ 241(b)(3)(B)(iv) ("[A]n alien who 
has been convicted of an aggr'avated 
felony (or felonies) for ... an 
aggregate ter'm of irnprisomnent of at 
least 5 years shall be considered to 
have conmiitted a particularly serious 
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Proceed to Modified Cateeorical?o No nublished Ninth 
Circuit or Board case on point 

crime.”). 

Under Matter of Frentescu, 18 I&N 
Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH CIRCUIT OR 
BOARD CASE ON POINT 


Unpublished Cases: 





Relevant to Analysis: 

WOBBLER: YES. 

The uiaxiinuiu possible sentence for a ‘%vobbler'’ offense depends on 
if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 844 (9th Cir. 2003). overruled on other 
grounds by Ceron v. Holder, 747 F.3d 773, 111 (9th Cir. 2014) (en 
banc). A ‘Wobbler” is "presumptively a felony and remains a felony 
except when the discretion is actually exercised to make the crime a 
misdemeanor.” See Arellano Hernandez v. Lynch. 831 F.3d 1127, 
1132 (9th Cir. 2016) (quoting Ewing v. California. 538 U.S. 11. 16 
('2003')!. Be aware of CPC 8 18.5 if the resnondent was convicted of 
a misdemeanor. 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 
lowered the maximmu possible sentence that can be 
imposed for a California misdemeanor offense fixim 365 
days to 364 days beginning Januaiy 1. 2015. Wliether 
this imnacts removability and elisibilitv for relief luider 

Under Afaircna v. Barr, 917 F.3d 

1119 (9th Cir. 2019), a judge may 
consider sentencing enhancements 
when calculating the "aggregate term 
of imprisoimient” to determine 
whether a conviction constitutes a per 
se particularly serious crime. 


INA 8 237fa'>t2¥A¥i')(TI') denends on the date of the 

respondent’s conviction. See Matter of Velasauez-Rios. 
27 l&N Dec. 470, 472-73 (BIA 2018). For more 
information, see end of this chart. 

Note: This chait does not analyze what effect the petty 
offense exception may have on a conviction that is 
detemiined to be a CIMT, nor whether the offense meets 
any minimum sentence requirement. 



Possible Charges of 
Removability' 

Maximum 

Sentence 

Aggravated Felony? 

Crime Involving Moral Turpitude? 


CPC § 115(a): Procuring or Offering False or Forged Instrument for Record 

Every person who knowingly procures or offers any false or forged instnunents to be filled, registered, or recorded in any pubUc office within tliis state, wliich mstrument. if 
genuine, might be filed, registered, or recorded und^^nWa^^^u^^e o r of the United States, is guilty of a felony 


Aggravated Felony: 
Fraud Offense 
237(a)(2)(A)(m)/ 
101(a)(43)(M)(i) 


CPC 

§§ 115(a); 17: 

1 or 3 years {see 
CPC §'1170(h)). 
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Aggravated Felony: 
Forger>’ Offense 
237(a)(2)(A)(iii)/ 
101(a)(43)(R) 

CEVIT 

212(a)(2)(A)(i)(D 

237(a)(2)(A)(i) 
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WOBBLER ? YES 

The maximum 
possible sentence for 
a “wobbler'’ offense 
depends on if it is 
classified as a 
misdemeanor or a 
felony. See Garcia- 
Lopez V. Ashcroft. 
334F.3d 840, 844 
(9th Cir. 2003), 
overruled on other 
grounds by Ceron v. 
Holder. 747 F.3d 773. 
in (9th Cir. 2014) 
(enbanc). A 
‘^vobbler" is 
“presumptively a 
felony and remains a 
felony except when 
tlie discretion is 
actually exercised to 
make the crime a 
misdemeanor.” See 
Arellano Hernandez 
V. Lynch. 831 F.3d 
1127, 1132 (9th Cir. 
2016) (quoting Ewing 
V. California. 538 
U.S. 11, 16(2003)). 
Be aware of CPC § 
18.5 if the respondent 
was convicted of a 
misdemeanor. 
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Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximiun possible sentenee that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning January 
1,2015. Whether this impacts removability and eligibility for 
relief under INA $ 237(a')(2)(A')(i')(ni depends on the date of the 

respondent’s con\~iction . See Matter of Velasquez-Rios, 27 I&N 
Dec. 470. 472—73 (BIA 2018). For more infonuation. see end of 
this chart. 

Note: This chart does not analyze wliat effect tire petty offense 
exception may have on a conviction that is determined to be a 
CIMT, nor whether the offense meets any minimum sentence 
requirement. 
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Cdl< P0DR1 C Od© § 11S (PCUJ ury) • (a) Every person who. having taken an oath that he or she will testify, declare, depose, or certify truly before any competent tribunal, 
officer, or person, in any of tlie cases in which tlie oath may by law of the State of California be administered, willfully and contrary to the oath, states as true any material matter wWch he or she 
know’s to be false, and every person who testifies, declares, deposes, or certifies imder penalty of perjury in any of the cases in wliich the testimony, declarations, depositions, or certification is 
premiitted by law of the State of California imder penalty of perjury and willfully states as true any material matter which he or she know's to be false, is guilty of perjury. This sirbdivision is 
applicable w'hetlier tlie statement, or tlie testimony, declaration, deposition, or certification is made or subscribed within or w itliout the State of California, (b) No person shall be convicted of 
perjury where proof of falsity rests solely upon contradiction by testimony of a single person other than the defendant. Proof of falsity may be estabhshed by direct or indirect evidence. (2018). 

Maximum Sentence: 4 years. CPC § 126. 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly Serious 
Crime (PSC)? 

Other 

Inadmissibility or 

Removability 

Grounds? 

i.e. headings include crime 
of child abuse; violation of 
a restraining order; 
violation of a law relating 
to a controlled substance: 
trafficking in a controlled 
substance 

Perjurv: § 237(a)(2)(A)(iir)/ 

§ 101(a)(43)(S) 

§ 212(a)(2)(A)(i)(I); § 237(a)(2)(A)(i) 

§ 208(b)(2)(A)(ii); 

§ 241(b)(3)(B)(ii) 


PERJlTiY: YES. 

Cateeorical Match? Yes 

A violation of 8 1 IStaf is cateeoricallv an 
offense relating to perjury imder INA 
§ 101(a)(43)(S). Matter of Alvarado. 26 
I&N Dec. 895. 902 (BIA 2016) (“Because a 
person who violates § 118(a) must make a 

CIMT: IT DEPENDS. APPLY MODIFIED CATEGORICAL ANALYSIS. 

Catesoiical Match? No 

Rivera v. Lynch, 816 F.3d 1064, 1078 (9th Cir. 2016) (liolding § 118 “goes well 
beyond conmion law" perjury” and “categorically involv'es neither fiuud nor grave 
acts of baseness or depravity.’’). 

PSC: 

For purposes of asylum: Per 
se PSC if you find that the 
crime is an aggravated felony. 
See INA § 208(b)(2)(B)(i) 
("[A]n ahen who has been 
convicted of an aggravated 
felony shall be considered to 
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material false statement knowing or 
willfully while luider oath or affirmation 
where an oath is authorized or requhed by 
law, the elements of the respondent’s state 
statirte of conviction match those of the 
generic definition of pequry.’’). 

Divisible? Yes 

Rivera v. Lynch. 816 F.3d at 1078—79 (finding § 118 is divisible because oral and 
written perjury under the statute aie two separate offenses). 

Proceed to Modified Cateeorical? Yes 

Rivera v. Lynch. 816 F.3d at 1080 (applying the modified categorical approach and 
coucludin 2 that written perim'v is not a CIMT'). 

have been convicted of a 
particularly serious crime.”). 

For purposes of withholding: 
Per se PSC if you find that the 
crime is an aggiavated felony 
and the respondent was 
sentenced to at least 5 years of 
imprisomuent. See INA 
§ 241(b)(3)(BXiv) (”[A]n ahen 
w'ho has been convicted of an 
aggravated felony (or felonies) 
for ... an aggregate term of 
imprisonment of at least 5 years 
shall be considered to have 
committed a particularly 
serious Clime.”). 

Under Matter of Frentescu, 18 
I&N Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH 

CIRCUIT OR BOARD CASE 

ON POINT 


Unpublished Cases: 





Relevant to Analysis: 


Be aware of Cal. Penal Code § 18.5: CPC § 18.5 low'ered the maximiun possible 
sentence tliat can be imposed for a California misdemeanor offense fi'om 365 days to 
364 davs besinnins Jamnu'v 1. 2015. Wliether tliis imoacts reniovabilitv and 
elieibilitv for relief imder INA 5 237ta')t21tA'l('i')fID deoends on the date of the 

Under Mairena v. Barr, 917 
F.3d 1119(9thCir. 2019). a 
judge may consider sentencing 
enhancements when calculating 
the “aggregate term of 
iinprisomuenf ’ to detennine 
whetlier a conviction 
constitutes a per se particularly 
serious crime. 


respondent’s conviction. See Matter ofVelasauez-Rios. 27 I&N Dec. 470. 472—73 
(BIA 2018). For more infonnation. see end of this chart. 

Note: This chart does not analyze what effect the petty offense exception may liave on 
a conviction that is detennined to be a CIMT, nor whether the offense meets any 
minimum sentence requirement. 
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Cdl* P0D31 Cod© § 350 ( 3 ) (Coiint©rf©lt ofR©glSt©r©d IVIsrk): Any person who willfully manufactures, intentionally sells. or knowingly 
possesses for sale any counterfeit mark registered with the Secretary of State or registered on the Principal Register of the United States Patent and Trademark Office, shall, upon consiction. shall 
be punishable. (2018). 

Maximum Sentence: 4 years if directly and foreseeably caused death or great bodily injury to another. CPC § 350(a)(2)(C). 3 years upon subsequent conviction. CPC § 350(a)(2)(b). 
Except where otlierwise prescribed. 1 year. CPC § 350(a)(1). 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly Serious 
Crime (PSC)? 

Other 

Inadmissibility 
or Removability 
Grounds? 

i.e. headings include 
crime of child abuse; 
violation of a 
restraining order; 
violation of a law 
relating to a controlled 
substance; trafficking 
in a controlled 
substance 

Countei'feiring: § 237(a)(2)(A)(iii)/ § 101(a)(43)(R) 

Fraud: § 237(a)(2)(A)(iii)/ § 101(a)(43)(M) 

§ 212(a)(2)(A)(i)(I): § 237(a)(2)(A)(i) 

§ 208(b)(2)(A)(ii)/ 
§241(b)(3)(B)(ii)] 


COL^NTERFEITIXG: YES. 

Catesorical Match? Yes 

A violation of 8 350fa’l is cateeoricallv a counterfeitins offense. 
Rodriguez-Valencia v. Holder. 652 F.3d 1157, 1160 (9th Cir. 2011). 

FRAUD: IT DEPENDS. APPLY CIRCUMSTANCE 

SPECIFIC APPROACH. 

Catesorical Match? Yes. but only if the loss to the victim(s') 
exceeds $10,000. Apply circumstance-specific approach. 

A violation of 8 350('al is cateeoricallv a fiaud offense because it 
has been found to be "inherently fi'audulenf ’ and thus implicitly 
includes an intent to defi'aitd. Rodriguez-Valencia v. Holder, 652 

CIMT: YES. 

Catesorical Match? Yes 

Rodriguez-Valencia v. Holder, 652 F.3d 1157, 1160 (9th Cir. 

2011) (citing Tall v. Mukasey, 517 F.3d 1115, 1117-20 (9th Cir. 
2008)) (finding that CPC § 350(a) "is an inherently frauiilent 
crime" "because ‘[t]he commission of the crime necessarily 
defiauds the owner of the mark, or an imiocent purchaser of the 
counterfeit items, or both’"); see also Wang v. Rodriguez. 830 
F.3d 958. 963-64 (9th Cir. 2016) (confirming that its holding 
regarding 18 U.S.C. § 2320(a) does not disturt) Tail's finding 
that § 350(a) is categorically a CIMT because it is an inherently 
fi'audulent crime). 

See also Maner of Cortez Canales, 25 I&N Dec. 301 (BIA 2010). 

PSC: 

For purposes of asylum: Per se 
PSC if you find that the crime is 
an aggravated felony. See INA 
§ 208(b)(2)(B)(i) ("[A]n ahen 
who has been convicted of an 
aggravated felony shall be 
considered to have been 
convicted of a particularly 
serious crime."). 

For purposes of withholding: 
Per se PSC if you find that the 
crime is an aggravated felony 
and the respondent was 
sentenced to at least 5 years of 
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F.3d 1157, 1160 (9th Cir. 2011); see also INA § 101(a)(43)(M); 
Kharana v. Gonzales, 487 F.3d 1280. 1280 (9th Cir. 2007). 
recognized as overruled on other grounds by Kawashima v. 
Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008) (The definition of 
the generic "fraud offense” for the puiposes of an aggravated felony 
wider INA § 101(a)(43)(M) is “[1] tlie offense ‘involves fraud or 
deceit.’ and [2] the loss to the victim or victims exceeds $10,000”); 
Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007) (same). 

In Nijhawan v. Holder, 557 U.S. 29 (2009), the Supreme Court 
stated that the "fraud and deceit provision” requires a 
"circumstance-specific” and not a "categorical” interpretation, to 
detemiine whether the loss to the victim exceeds $10,000. See id. 
at 36. 38—40. Thus, while a violation of § 350(a) requires an 
intent to defraud, it is not a "categorical match” if the loss to tlie 
victim does not exceed $10,000. See also Matter of Babaisakov, 

24 I&N Dec. at 322 (holding that "[INA § 101(a)(43)(M)(i)] 
demands two types of detenuiuations. The first is a categorical 
inquiry into a conviction wider a criminal statute witli an element 
of fi^ud or deceit. The second is an ordinary evidentiary inquiry 
into whether the loss associated with the fraudulent conduct 
encompassed by the conriction exceeds $10,000.” When 
detemiining whether die loss to the victim exceeds $10,000. the 
determination "may be proved by evidence outside die record of 
conviction.”). 

abrogated on other grounds by Lozano-Arredondo v. Sessions, 
866 F.3d 1082 (9th Cir. 2017) (stating an offense is a CIMT if the 
statute has "intent to defi-aud” as an element); McNaughton v. 
ms, 612 F.2d 457, 459 (9th Cir. 1980) (stating that "[a] crime 
hasiug as an element the intent to defraud clearly is one 
involving moral turpitude”). 

imprisomnent. See INA 
§ 241(bX3)(B)(iv) ("[A]n ahen 
who has been convicted of an 
aggravated felony (or felonies) 
for ... an aggregate temi of 
imprisomnent of at least 5 years 
shall be eonsidered to have 
coimnitted a particularly serious 
crime.”). 

Lender Matter of Frentescu, 18 
I&N Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH CIRCUIT 

OR BOARD CASE ON POINT 


Unpublished Cases: 


Hernandez v. Sessions, 712 F. App’x 712. 712 (9th Cir. 2018) 
(tmpublished) ("The agency did not eiT in detemiining that 
[respondent’s] conviction[] wider California Penal Code []§ 
350(a)(1) [is a] crime invohTng moral turpitude.”). 



Relevant to Analysis: 

WOBBLER: YES. 

Hie maximwu possible sentence for a ‘^vobbler” offense depends 
on if it is classified as a misdemeanor or a felony. See Garcia- 
Lopez V. Ashcroft, 334 F.3d 840. 844 (9th Cir. 2003). ovemded on 
other grounds by Ceron v. Holder, 747 F.3d 773. Ill (9th Cir. 

2014) (en banc). A ‘\vobbler” is "presumptively a felony and 
remains a felony except when the discretion is actually exercised to 
make the crime a misdemeanor.” See Arellano Hernandez v. Lynch. 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximwn possible sentence that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning 
January 1. 2015. Whether this imnaets removability and 
elieibilifv for relief imder INA 8 237('a¥2¥A¥iVID deoends on 

Under Mairena v. Barr, 917 
F.3dlll9(9thCir. 2019). a 
judge may consider sentencing 
enhancements when calculating 
the "aggregate term of 
imprisomnent” to detennine 
whether a eonviction constitutes 
a per se particularly serious 
crime. 


the date of the respondent’s conviction. See Matter of Velasauez- 

Rios, 27 I&N Dec. 470. 472—73 (BIA 2018). For more 
information, see end of this ehart. 
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831 F.3d 1127, 1132 (9th Cir. 2016) (quoting iiwmg v. California, 
538 U.S. 11,16 (2003)). Be aware of CPC § 18.5 if the respondent 
was convicted of a misdemeanor. 


Note: This chart does not analyze what effect the petty offense 
exception may have on a conviction that is determined to be a 
CIMT, nor whether the offense meets any minimum sentence 
requirement. 
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Cal. Penal Code § 470 (Forgery; Signatures or Seals; Corruption of Records): (a) Every person who. with tiie intent to 

defraud, knowing that he or she has no authority to do so. signs the name of another peivon or of a fictitious person to any of the items listed in subdriision (d) is guilty of forgery. 

(b) Every person who. with the intent to defraud, counterfeits or forges tlie seal or handwriting of another is guilty of forgery. 

(c) Every person who. with the intent to defraud, alters, corrupts, or falsifies any record of any will, codicil, conveyance, or other instrument, the record of which is by law evidence, or any record 
of any judgment of a court or tlie retimi of any officer to any process of any coiut. is guilty of forgery. 

(d) Eveiy person who. with the intent to defraud, falsely makes, alters, forges, or coimterfeits. utters, publishes, passes or attempts or offers to pass, as true and genuine, any of the following items, 
knowing the same to be false, altered, forged, or counterfeited, is guilty of forgery: any check, bond, bank bill, or note, cashier's check, traveler's check, money order, post note, draft, any 
controller's warrant for tlie payment of money at the treasury, county order or warrant, or request for the payment of money, receipt for money or goods, bill of exchange, promissory note, order, 
or any assigmnent of any bond, writing obligatory, or other contract for money or other property, contract, due bill for payment of money or property, receipt for money or property, passage 
ticket, lottery ticket or share piuporting to be issued imder the California State Lottery Act of 1984. trading stamp, power of attorney, certificate of ownership or other dociunent esidencing 
ownership of a vehicle or undocumented vessel, or any certificate of any share, right, or interest in tlie stock of any corporation or association, or the delivery of goods or chattels of any kind, or 
for the dehvery of any instnnuent of writing, or acquittance, release or discharge of any debt, accoimt. suit, action, demand, or any otlier thing, real or personal, or any transfer or assurance of 
money, certificate of shares of stock, goods, chattels, or other property whatever, or any letter of attorney, or odier power to receive money, or to receive or transfer certificates of shares of stock 
or annuities, or to let. lease, dispose of. alien, or convey any goods, chattels, lands, or tenements, or other estate, real or personal, or falsifies the acknowledgment of any notary public, or any 
notary public who issues an acknowledgment knowing it to be false: or any matter described in subdivision (b). (2018). 

Maximum Sentencei 3 years imprisonment in state prison pursuant to CPC § 1170(h). or 1 year in comity jail pursuant to CPC § 473. 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly Serious 
Crime (PSC)? 

Other 

Inadmissibility 

or 

Removability 

Grounds? 

i.e. headings include 
crime of child abuse; 
siolation of a 
restraining order; 
siolation of a law- 
relating to a 
controlled substance: 
trafifieking in a 
controlled substance 

Fraud: § 237(a)(2)(A)(iii)/ § 101(a)(43)(M) 

ForgeiT: § 237(a)(2)(A)(iii) § 101(a)(43)(R) 

§ 212(a)(2XA)(i)(I); § 237(a)(2)(AXi) 

§ 208(b)(2)(A)(ii)/ 

§ 241(b)(3)(B)(ii) 


FRAID: IT DEPENDS. APPLY CIRCLTMSTANCE SPECIFIC 

APPROACH. 

Cateeorical Match? Yes. but onlv if the loss to the victimtsl exceeds 
$10,000. Apply circumstance-specific approach. 

CEMT: YES. 

Categorical Match? Yes 

A violation of 8 470 is catesoricallv a CIMT because an element of 
the statute is intent to defraud. See Matter of Cortez Canales. 25 

PSC: 

For puiqiGses of asylum: 

Per se PSC if you find that 
the crime is an aggravated 
felony. See INA 
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A violation of S 470 is catesoricallv an offense invohine fraud 
because conviction requires intent to defi'ami. See INA 
§ 101(a)(43)(M): Kharana v. Gonzales. 487 F.3d 1280. 1280 (9th 

Cir. 2007). recognized as overruled on other grounds by Kawashima 

V. Mukasey, 530 F.3d 1111, 1116 (9tli Cfr. 2008) (The definition of 
the generic "fraud offense” for the puiposes of an aggravated felony 
wider INA § 101(a)(43)(M) is "[1] tlie offense ‘involves fraud or 
deceit.’ and [2] tlie loss to the victim or victims exceeds $10,000’”); 
Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007) (same). 

InNijhatvan v. Holder. 557 U.S. 29 (2009), the Supreme Court 
stated that the "fraud and deceit provision” requires a "circimistance- 
specific” and not a “categorical” interpretation, to detemiine whether 
the loss to the victim exceeds $10,000. See id. at 36, 38—40. Thus, 
while a v iolation of § 470 requires an intent to defraud, it is not a 
"categorical match” if the loss to tlie victim does not exceed 
$ 10.000. See also Matter of Babaisakov, 24 l&N Dec. at 322 
(holding that “[INA § 101(a)(43)(M)(i)] demands two types of 
determinations. The fii'st is a categorical inquiry into a conviction 
wider a ciiminal statute with an element of fi'aud or deceit. The 
second is an ordinaiy evidentiary inquiry into whether the loss 
associated with the fraudulent conduct encompassed by the 
conviction exceeds $10,000.” When deteniiining whether the loss to 
the victim exceeds $10,000, tlie detemiination "may be proved by 
evidence outside the record of conviction.”). 

FORGERY: YES. 

Cateeorical Match? Yes 

A violation of S 470 is catesoricallv an offense involvins foreerv 
because conviction requires firaudulent intent. See Morales-Alegria 

V. Gonzales. 449 F.3d 1051, 1056-58 (9th Cir. 2006) (holding § 476 
is a forgeiy offense because the mens rea requirement of intent to 
defraud encompasses knowledge of the fictitious nature of the 
instrwiient); see also Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 874 
(9th Cir. 2008) (explaining that the generic crime of forgery requires 
"(1) a false making of some instiimient in writing: (2) a fi audulent 
intent: [and] (3) an instnmient apparently capable of effecting a 
fraud.”). 

I&N Dec. 301 (BIA 2010). abrogated on other grounds by Lozano- 
Arredondo v. Sessions. 866 F.3d 1082 (9th Cfr. 2017) (stating an 
offense is a CIMT if the statute has "intent to defraud” as an 
element): McNaughton v. MS. 612 F.2d 457, 459 (9th Cir. 1980) 
(stating that "[a] crime having as an element the intent to defraud 
clearly is one involving moral turpitude”). 

§208(b)(2)(B)(i)("[A]n 
ahen who has been convieted 
of an aggravated felony shall 
be considered to have been 
convicted of a partieularly 
serious crime.”). 

For pui’poses of 
withholding: Per se PSC if 
you find that the crime is an 
aggravated felony and the 
respondent was sentenced to 
at least 5 years of 
imprisomnent. See INA 
§241(b)(3)(B)(iv)("[A]n 
alien who has been convicted 
of an aggiavated felony (or 
felonies) for ... an aggregate 
tenn of imprisonment of at 
least 5 years shall be 
considered to hav'e 
committed a particularly 
serious Clime.”). 

Under .Matter of Frentescu, 
18 I&N Dec. 244 (BIA 
1982): NO PUBLISHED 
NINTH CIRCUTr OR 
BOARD CASE ON POINT 


Unpublished Cases: 
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FRAID: Bhattv. Holder. 554 F. Ano’x 673. 673 f9th Cir. 20141 
(unpublished) (“The BIA did not err in finding that Bhatt's conviction 
for forgery imder California Penal Code § 470(b) was an aggravated 

United States v. Farid, 427 F. App’x 603, 604 (9th Cir. 2011) 
(unpublished) (denaturalization case) (noting that § 470(a) is a 
CIMT because it requires an intent to defraud). 



11, 2016) (ui^jublished) (affirming the U’s decision, fmding the 
respondent’s forgery conviction imder CPC § 470(d) involved fraud or 
deceit, but that DHS failed to meet its burden to show a loss to the 
victims exceeding $10,000). 

FORGERY: Addv v. Sessions. 696 F. Ann’x 801. 803-04 (9th Cir. 
2017) (unpublished) (noting that § 470 is "categorically a crime 
relating to forgery"’ and tlierefore an aggi'avated felony) (internal 
quotation omitted). 




Relevant to Analysis: 

WOBBLER: YES. 

Tlie maximum possible sentence for a ‘^vobbler” offense depends on 
if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 844 (9th Cir. 2003). overruled on other 
grounds by Ceron v. Holder, lAl F.3d 773, 777 (9th Cir. 2014) (en 
banc). A “wobbler"’ is “presumptively a felony and remains a felony 
except when the discretion is acnially exercised to make the crime a 
misdemeanor.” See Arellano Hernandez v. Lynch. 831 F.3d 1127, 

1132 (9th Cir. 2016) (quoting Ewing v. California. 538 U.S. 11. 16 
12003')'). Be aware of CPC S 18.5 if the resnondent was convicted of a 
misdemeanor. 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximum possible sentenee that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning January 
1. 2015. Wliether tliis imnacts removability and elieibilitv for relief 
under INA 5 237(a)(2)(A)(i)(nj depends on the date of the 

resDondent’s conviction. See Matter ofVelasauez-Rios. 27 I&N 
Dec. 470. 472-73 (BIA 2018). For more infonnation. see end of 
this chart. 

Note: This chart does not analyze what effect the petty offense 
exception may have on a conviction that is determined to be a 
CIMT, nor whedier the offense meets any minimum sentence 
requirement. 

Under Mairena v. Barr, 917 
F.3d 1119 (9th Cfr. 2019). a 
judge may consider 
sentencing enliancenients 
when calculating the 
“aggregate tenn of 
imprisonment” to determine 
whether a conviction 
constitutes a per se 
particularly serious crime. 
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Possible Charges of 
Removability’ 

Maximum 

Sentence 

Aggravated Felony? 

Crime Involving Moral Turpitude? 

CPC § 472: Forgery or Counterfeiting of Seals 

Every person who, with intent to defraud another, forges, or counterfeits the seal of this State, the seal of any public officer authorized by law, the seal of any Court of record, or 
the seal of any corporation, or any otlier public seal authorized or recognized by the laws of tliis State, or of any other State. Govenunent. or country, or w’ho falsely makes, 
forges, or counterfeits any impression piuporting to be an impression of any such seal, or who has in Iris possession any such coimterfeited seal or impression thereof, knowing it 
to be coimterfeited. and willfully conceals the same, is guilty of forgery. 

Aggravated Felony: Fraud 
Offense 

237(a)(2)(A)(iii)/ 

101(a)(43)(M) 

Aggravated Felony: Forgeiy 
Offense 

237(a)(2)(A)(iii)/ 

101(a)(43)(R) 

CEVIT 

212(a)(2)(A)(i)(D 

237(a)(2)(A)(i) 

CPC § 473: 

1 or 3 Years {see CPC 
§ 1170(h)) 

WOBBLER? YES 

Uie maximum possible 
sentence for a ‘Wobbler” 
offense depends on if it is 
classified as a 
misdemeanor or a felony. 
See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 
844 (9th Cir. 2003). 
overruled on other 
grounds by Ceron v. 
Holder, 747 F.3d 773, 
ni (9th Cir. 2014) (en 
banc). A ‘Wobbler" is 
"presiunptively a felony 
and remains a felony 
except when the 
discretion is actually 
exercised to make the 
crime a misdemeanor,” 
See Arellano Hernandez 

V. Lynch. 831 F.3d 1127, 
1132(9tliCir. 2016) 
(quoting Ewing v. 
California. 538 U.S. 11, 
16 f2003'ri. Be aware of 
CPC § 18.5 if the 
respondent was convicted 
of a misdemeanor. 

ERALD: IT DEPENDS. APPLY CIRCLWISTANCE-SPECmC 
APPROACH. 

Catefforical Match? Yes. but onlv if the loss to the victimfsl exceeds 
$10,000. Apply circiunstance-specific approach. 

A violation of 5 472 is cateeoricallv an offense involvina fiaud 
because conviction requires intent to dehaud. See INA 
§ 101(a)(43)(M); Kharana v. Gonzales. 487 F.3d 1280,1280 (9th Cir. 
2007). recognized as overruled on other grounds by Kawashima v. 
Mukasey, 530 F.3d 1111. 1116 (9th Cir. 2008) (The definition of the 
generic ‘‘fraud offense” for the purposes of an aggravated felony 
mider INA § 101(a)(43)(M) is ‘‘[1] the offense ‘involves fraud or 
deceit.’ and [2] the loss to the victim or victims exceeds $10,000’”); 
Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007) (same). 

InNijhawan v. Holder, 557 U.S. 29 (2009). the Supreme Court stated 
that the "fraud and deceit provision” requires a "circmnstance- 
specific” and not a “categorical” interpretation, to detennine whether 
tire loss to the victim exceeds $10,000. See id. at 36, 3^—40. Thus, 
while a violation of § 472 requires an intent to defraud, it is not a 
“categorical match” if the loss to tlie victim does not exceed $10,000. 
See also Matter of Babaisakov, 24 I&N Dec. at 322 (liolding that 
“[INA § 101(a)(43)(M)(i)] demands Wo types of determinations. 

The first is a categorical inquiry into a consiction imder a criminal 
statute with an element of fraud or deceit. The second is an ordinary 
evidentiaiy inquiry into whether the loss associated with the 
fi'audulent conduct encompassed by the conviction exceeds $10,000.” 
When determining whetlier the loss to the victim exceeds $10,000, 
the determination “may be proved by evidence outside the record of 
coimction.”). 

CEMT: YES. 

Cateeorical Match? Yes 

See Matter of Cortez Canales, 25 I&N Dec. 301 (BIA 2010), 
abrogated on other grounds by Lozano-Arredondo v. Sessions. 
866 F.3d 1082 (9th Cir. 2017) (stating an offense is a CIMT if 
the statute has “intent to defraud” as an element); see also 
McNaughton v. INS. 612 F.2d 457, 459 (9th Cir. 1980) (stating 
that “[a] crime having as an element the intent to defraud 
clearly is one invoKing moral turpitude”). 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximum possible sentence that can be imposed for a California 
misdemeanor offense from 365 days to 364 days begiiming 
January 1. 2015. Whether this impacts removabUitv and 
elieibUitv for rehef under INA 5 237(a')(2yA')('i')m) depends on 

the date of the respondent’s conviction. See Matter of 
Velasquez-Rios. 27 I&N Dec. 470,472-73 (BIA 2018). For 
more infonnation. see end of this chart. 

Note: This chart does not analyze what effect tlie petty offense 
exception may have on a conviction that is detemiined to be a 
CIMT, nor whether the offense meets any minimmn sentence 
requirement. 
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FORGERY : YES. 

Categorical Match? Yes 

Morales-Alegria v. Gonzales, 449 F.3d 1051, 1056-58 (9th Cir. 
2006) (holding § 476 is a forgery offense because the mens rea 
requirement of intent to defraud encompasses knowledge of the 
fictitious nature of the instrument); see also Vizcarra-Ayala v. 
Mukasey, 514 F.3d 870, 874 (9th Cir. 2008) (explaining that the 
generic crime of forgery requires “(1) a false making of some 
instrument in writing; (2) a fraudulent intent; [and] (3) an instrument 
apparently capable of effecting a fraud.”).. 
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Possible Charges of 
ReinovabiliD' 

Maximum 

Sentence 

Aggravated Felony? 

Crime Involving Moral Turpitude? 

CPC § 475: Forgery; Possession or Receipt of Items 

(a) Every person who possesses or receives, witli the intent to pass or facilitate the passage or utterance of any forged, altered, or counterfeit items, or completed items contained 
in subdivision (d) of Section 470 witli intent to defraud, knowing die same to be forged, altered, or comiterfeit, is guilty of forgery. 

(b) Every person who possesses any blank or imfinished check, note, bank bill, money order, or traveler's check, whether real or fictitious, with the intention of completing the 
same or the intention of facilitating the completion of the same, in order to defraud any person, is guilty of forgery. 

(c) Every person who possesses any completed check, money order, traveler's check, warrant or comity order, wdietiier real or fictitious, with die intent to utter or pass or 
facilitate die utterance or passage of the same, in order to defraud any person, is guilty of forgery. 

Aggravated Felony: Fraud 
Offense 

237(a)(2)(A)(iii)/ 

101(a)(43)(M) 

Aggravated Felony: Forgeiy 
Offense 

237(a)(2)(A)(iii)/ 

101(a)(43)(R) 

CEVIT 

212(a)(2)(A)(i)a) 

237(a)(2)(A)(i) 

CPC § 473: 

1 or 3 Years (see CPC 

§ 1170(h)) 

WOBBLER? YES 

The maxiuiimi possible 
sentence for a "wobbler’’ 
offense depends on if it 
is classified as a 
misdemeanor or a felony. 
See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 
844 (9th Cir. 2003). 
overruled on other 
grounds by Ceron v. 
Holder. 747 F.3d 773, 

111 (9th Cir, 2014) (en 
banc). A ‘\vobbler” is 
“presimiptively a felony 
and remains a felony 
except when the 
discretion is acuially 
exercised to make the 
crime a misdemeanor.” 
See Arellano Hernandez 
V. Lynch. 831 F.3d 1127, 
1132 (9th Cir. 2016) 
(quoting Ewing v. 
California. 538 U.S. 11, 
16 f2003T(. Be aware of 
CPC § 18.5 if the 

FRALT): IT DEPENDS. APPLY CIRCLWISTANCE-SPECIFIC 
APPROACH. 

Categorical Match? Yes. but onlv if the loss to die victimisl exceeds 
$10,000. Apply circumstance-specific approach. 

A violation of 8 475 is cateeoricallv an offense involvine fiaud because 
conviction requires intent to defiaud. See INA § 101(a)(43)(M): Kharana 

V. Gonzales. 487 F.3d 1280,1280 (9th Cir. 2007), recognized as 
ovemded on other grounds by Kawashima v. Mukasey, 530 F.3d 1111. 
1116 (9th Cir. 2008) (The definition of the generic "fiaud offense” for the 
piuposes of an aggravated felony imder INA § 101(a)(43)(M) is ”[1] the 
offense ‘involves fraud or deceit.’ and [2] the loss to the victim or victims 
exceeds $10,000’”); Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007) 
(same). 

hiNijhawan v. Holder. 557 U.S. 29 (2009). the Supreme Coiut stated that 
the “fiaud and deceit provision” requires a "circiunstance-spccific” and 
not a "categorical” interpretation, to determine whether the loss to die 
victim exceeds $10,000. See id., at 36. 38—40. Tlius. while a violation of 
§ 475 requires an intent to defraud, it is not a "categorical match” if the 
loss to the victim does not exceed $10,000. See also Matter of 

Babaisakov. 24 l&N Dec. at 322 (holding that "[INA § 101(a)(43)(M)(i)] 
demands two types of detemiinations. The first is a categorical inquiiy 
into a conviction imder a criminal statute with an element of fraud or 
deceit. The second is an ordinary evidentiaiy inquiry into whether the 
loss associated with the fraudulent conduct encompassed by the 
eonviction exceeds $10,000.’’ Wlien determining whether the loss to the 
victim exceeds $10,000. the determination "may be proved by evidence 
outside the record of conviction.”). 

CIMT: YES. 

Cateeorical Match? Yes 

See Matter of Velasquez-Rios. 27 I&N Dec. 470, 471-72 
(BIA 2018) (affirming smnmarily that § 475(a) is "clearly” 
a CIMT because it inv'olves the "specific intent to defraud 
another); see also Matter of Cortez Canales. 25 I&N Dec. 

301 (BIA 2010). abrogated on other grounds byLozano- 
Arredondo v. Sessions. 866 F.3d 1082 (9th Cir. 2017) 

(stating an offense is a CIMT if the statute has "intent to 
defraud” as an element); see also McNaughton v. INS. 612 
F.2d 457, 459 (9th Cir. 1980) (stating tliat "[a] ciime 
having as an element the intent to defraud clearly is one 
involving moral turpitude”). 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered 
the maximiun possible sentence that can be imposed for a 
California misdemeanor offense from 365 days to 364 days 
begimting Januarv 1, 2015. Wliether tliis impacts 
removability and eligibility for relief imder INA 

8 237('ai('2')('A'l('i'»TI') denends on the date of the resoondent’s 

conviction. See Matter ofVelasauez-Rios. 27 I&N Dec. 470. 
472-73 (BIA 2018). For more infonnation. see end of this 
chart. 

Note: This chait does not analyze what effect the petty 
offense exception may have on a conviction that is 
detennined to be a CIMT, nor whetlier the offense meets 
any minimtun sentence requirement. 


16 






















California Crime Chart: Perjury, Forgery, Fraud 

Managed by the Los Angeles Inunigiation Court AAs/JLCs; last edited by Dani Gies on April 2. 2019 
danielle.m.gies@usdoj.gov - (213) 553-5737 


respondent was 
convicted of a 
misdemeanor. 


FORGERY : 

475(a): YES. 

Categorical Match? Yes 

See Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 874 (9th Cir. 2008) 
(explaining that forgery requires the (1) a false making of some 
instnuiient in writing; (2) a fiaudulent intent: and (3) an instnunent 
apparently capable of effecting a fraud); see also Morales-Alegria v. 
Gonzales. 449 F.3d 1051. 1056. 1058 (9tli Cir. 2006) (same, as well as 
knowledge of tlie falsity of the docmnent). 



475(c): NO. 

Categorical Match? No 

Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 876 (9th Cir. 2008) (stating 
§ 475(c) encompasses “possession or use of a genuine instrument with 
intent to defraud but not to forge." and is therefore overbroad since it 
encompasses crimes that do not include falsification of a document) 
(emphasis added): see also Morales-Alegria v. Gonzales. 449 F.3d 1051. 
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1056. 1058 (9th Cir. 2006) (explaining that forgery requires the (1) a false 
making of some instnunent in writing: (2) a fiaudulent intent: and (3) an 
instnmient apparently capable of effecting a fraud, as well as knowledge 
of the falsity of the document). 
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Cal. Penal Code § 476 (Forgery; Fictitious or Altered Bills, Notes, or Checks): Eveiy person who makes, passes, utters, or 

publishes, with intent to defraud any other person, or who. with the like intent, attempts to pass, utter, or publish, or who has in his or her possession, with like intent to utter, pass, or publish, any 
fictitious or altered bill. note, or check, purporting to be the bill. note, or check, or other instrument in writing for the payment of money or property of any real or fictitious financial institution as 
defined in Section 186.9 is guUty of forgery. (2018). 

Maxitnum Sentence: 3 years imprisonment in state prison pursuant to CPC § 1170(h). or 1 year in county jail pursuant to CPC § 473. 

Aggravated Felony? 

Crime Invohing Moral Turpitude 
(CIMT)? 

Particularly Serious 
Crime (PSC)? 

Other 

Inadmissibility or 

Removability 

Grounds? 

i.e. headings include crime 
of child abuse; violation of a 
restraining order; violation 
of a law relating to a 
controlled substance: 
trafficking in a controlled 
substance 

Fraud: § 237(a)(2)(A)(iu)/ § 101(a)(43)(M) 

Forgei-j-: § 237(a)(2)(A)(iii)/ § 101(a)(43)(R) 

§ 2I2(a)(2)(A)(i)(I): § 237(a)(2)(A)(i) 

§ 208(b)(2)(A)(ii)/ 

§ 241(b)(3)(B)(ii) 


FRALTD: IT DEPENDS. APPLY CIRCLTMSTANCE SPECIFIC 
APPROACH. 

Cateaorical Match? Yes. but only if the loss to the victim(sl exceeds 
$10,000. Apply circumstance-specific approach. 

A violation of 8 476 is cateeoricallv an offense involviny fiaud 
because conviction requires intent to defraud. See INA 
§ 101(a)(43)(M): Kharana v. Gonzales. 487 F.3d 1280. 1280 (9th 

Cir. 2007). recognized as overruled on other grounds by Kawashima 

V. Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008) (Tlie definition of 
tlie generic “fraud offense" for the piuposes of an aggravated felony 
luider INA § 101(a)(43)(M) is "[1] the offense ‘involves fiaud or 
deceit.’ and [2] tlie loss to the victim or victims exceeds $10,000’"); 
Matter of Babaisakov. 24 I&N Dec. 306 (BIA 2007) (same). 

In Nijhawan v. Holder, 557 U.S. 29 (2009), the Supreme Court 
stated that the "fiaud and deceit provision" requires a "circmnstance- 

CEMT: YES. 

Cateeorical Match? Yes 

A violation of 8 476 is cateaoricallv a CIMT because 
an element of the statute is intent to defiaud. See 
Matter of Cortez Canales. 25 I&N Dec. 301 (BIA 
2010), abrogated on other grounds by Lozano- 
Arredondo v. Sessiorts, 866 F.3d 1082 (9th Cir. 2017) 
(stating an offense is a CIMT if the statute has "intent 
to defiaud" as an element); see also McNaughton v. 
ms. 612 F.2d 457, 459 (9th Cir. 1980) (stating that 
"[a] crime having as an element the intent to defraud 
clearly is one involving moral turpitude"). 

PSC: 

For purposes of asylum: Per se 
PSC if you find that the crime is 
an aggravated felony. See INA 
§ 208(b)(2)(B)(i)(“[A]n alien 
who has been convicted of an 
aggravated felony shall be 
considered to have been convicted 
of a partieularly serious crime."). 

For purposes of isithholding: 

Per se PSC if you find that the 
crime is an aggravated felony and 
the respondent was sentenced to at 
least 5 years of imprisonment. 

See INA § 24I(b)(3)(B)(iv) 

("[A]n alien who has been 
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specific"’ and not a ‘•categorical"’ interpretation, to detennine whether 
the loss to the victim exceeds $10,000. See irf. at 36. 38—40. Thus, 
while a violation of § 476 requires an intent to defi-aud. it is not a 
"categorical match” if the loss to the victim does not exceed 
$10,000. See also Matter of Babaisakov,lA\8itiD^c. at 322 
(liolding that "[INA § 101(a)(43)(M)(i)] demands two types of 
determinations. The first is a categorical inquiry into a conviction 
imder a criminal statute with an element of fi'aud or deceit. The 
second is an ordinary evidentiary inquiry into whether tire loss 
associated with tlie fiaudulent conduct encompassed by the 
conviction exceeds $10,000.” Wlien detennining whetlier the loss to 
the victim exceeds $10,000. the detennination "may be proved by 
evidence outside the record of conviction.”). 

FORGERY: YES. 

Cate 2 orical Match? Yes 

A violation of S 476 is catesoricallv an offense involvins foreerv 
because conviction requires fraudulent intent. See Morales-Alegria 

V. Gonzales. 449 F.3d 1051, 1056-58 (9th Cir. 2006) (holding § 476 
is a forgery offense because tire mens rea reqirirernent of intent to 
defraud encompasses knowledge of the fictitious nature of the 
instrument); see also Vizcarra-Ayala v. Mukasey. 514 F.3d 870, 874 
(9tli Cir. 2008) (explaining that tire generic crime of forgery reqitires 
‘•(1) a false making of some instnunent in writing: (2) a frairdulent 
intent; [and] (3) an instnmient apparently capable of effecting a 
fraud.’’). 


convicted of an aggravated felony 
(or felonies) for ... an aggregate 
term of imprisonment of at least 5 
years shall be considered to have 
committed a particularly serious 
crime.”). 

Lender Matter of Frentescu, 18 
I&N Dec. 244 (BIA 1982): NO 
PUBLISHED NINTH CIRCUIT 
OR BOARD CASE ON POINT 


Unpublished Cases: 

Miranda Roman v. Sessions, 741 F. App’x 402. 404 (9th Cir. 2018) 
(impublished) ("§ 476 is a categorical forgery offense”). 

Arroyo v. Holder. 550 F. App’x 408 (9th Cir. 2013) (holding that a 
conviction imder § 476 is categorically a forgery offense). 

Mazarei v. Sessions, 734 F. App’x 510, 511 (9th Cir. 
2018) (unpublished) (referencing without reviewing 
BIA’s denial of cancellation of removal due to 
conviction imder § 476, "which constitutes a crime 
involving moral turpitude imder 8 U.S.C. 

§ 1227(a)(2)”). 



Relevant to Analysis: 

WOBBLER: YES. 

Tire ruaxirumn possible sentence for a ‘\vobbler” offense depends on 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 
lowered the maximmn possible sentence that can be 
imposed for a California misdemeanor offense fiom 

Under Afairgna v. Barr, 917 F.3d 
1119 (9th Cir. 2019). a judge may 
consider sentencing enhancements 
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if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 

365 days to 364 days beginning January 1, 

when calculating the “aggregate 


Ashcroft, 334 F.3d 840, 844 (9th Cir. 2003), overruled on other 

2015. Whether this imnacts removabilitv and 

term of imprisonment” to 


grounds by Ceron v. Holder, 747 F.3d 773, 777 (9th Cir. 2014) (en 

eligibilitv for relief under INA § 237(a)(2)(A)(i)(II) 

determine whether a conviction 


banc). A “wobbler” is “presumptively a felony and remains a felony 

depends on the date of the resnondent’s conviction. 

constitutes a per se particularly 


except when the discretion is actually exercised to make the crime a 
misdemeanor.” See Arellano Hernandez v. Lynch, 831 F.3d 1127, 

1132 (9th Cir. 2016) (quoting Ewing v. California, 538 U.S. 11,16 
I2003II. Be aware of CPC § 18.5 if the resnondent was convicted of a 
misdemeanor. 

See Matter ofVelasquez-Rios, 27 I&N Dec. 470, 472- 
73 (BIA 2018). For more information, see end of this 
chart. 

Note: This chart does not analyze what effect the petty 
offense exception may have on a conviction that is 
determined to be a CIMT, nor whether the offense 
meets any minimum sentence requirement. 

serious crime. 
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Cb 1« P0O31 Cod© § 4763(^3^ (^InSUfRciOnt Funds Chocks): Any person who, for himselfor herself, as tlie agent or representative of anotlier. or as an 
officer of a corporation, willfully, with intent to defraud, makes or draw s or utters or delivers a check, draft, or order upon a bank or depositary, a person, a fimi. or a corporation, for the payment 
of money, know'ing at the time of that making, draw’ing. uttering, or delivering that tire maker or drawer or the corporation has not sufficient fluids in. or credit with tlie bank or depositary, 
person, finn. or corporation, for the payment of that check, di'aft. or order and all other cheeks, drafts, or orders upon ftmds then outstanding, in fiill upon its presentation, although no express 
representation is made with reference thereto, is punishable by impiisomnent in a county jail for not more than one year, or piusuant to subdivision (h) of Section 1170. (2018). 

Maximum Sentence: 3 years imprisonment in state prison pursuant to CPC § 1170(h). or 1 year in comity jail pursuant to CPC § 476a(a). 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly 
Serious Crime 
(PSC)? 

Other 

Inadmissibility 
or Removability 
Grounds? 




i.e. headings include 
crime of cluld abuse; 
violation of a 
restraining order; 
violation of a law- 
relating to a controlled 
substance: trafficking 
in a controlled 
substance 

Fraud: § 237(a)(2)(A)(iii)/ § 101(a)(43)(M) 

§ 212(a)(2)(A)(i)(I); § 237(a)(2)(A)(i) 

§208(b)(2)(A)(ii)/ 

§ 241(b)(3)(B)(ii) 


FRALD: IT DEPENDS. APPLY CIRCUMSTANCE-SPECIFIC 

APPROACH. 

Catesorical Match? Yes. but only if the loss to the vietimfsl exceeds 
$10,000. Apply circumstance-specific approach. 

A siolation of S 476a('a'l is catesoricallv an offense invohinff fraiul 
because conviction requires intent to defraud. See INA 
§ 101(a)(43)(M): Kharana v. Gonzales. 487 F.3d 1280. 1280 (9th 

Cir. 2007), recognized as overruled on other grounds by Kctwashima 

V. Mukasey. 530 F.3d 1111, 1116 (9th Ch. 2008) (Hie definition of 
the generic "fraud offense" for the piuposes of an aggravated felony 
mider INA § 101(a)(43)(M) is "[1] the offense ‘involves fiaud or 
deceit.’ and [2] tlie loss to the victim or \ictims exceeds $10,000’"); 
Matter of Babaisakov. 24 I&N Dec. 306 (BIA 2007) (same). 

CIMT: YES. 

Categorical Match? Yes 

Planes v. Holder, 652 F.3d 991. 997-98 (9th Cir. 2011) (holding 
CPC § 476a(a) is categorically a CIMT); see also Burrv. INS, 350 
F.2d 87, 91-92 (9th Cir. 1965) (holding that wiiting insufficient 
funds checks in violation of CPC § 476a(a) is a CIMT). 

See also Matter of Cortez Canales, 25 I&N Dec. 301 (BIA 2010), 
abrogated on other grounds by Lozano-Arredondo v. Sessions, 866 
F.3d 1082 (9th Cir. 2017) (stating an offense is a CIMT if the 
statute has “intent to defraud” as an element); McNaughton v. INS. 
612 F.2d 457, 459 (9th Cfr. 1980) (stating that "[a] ciime having as 
an element the intent to defraud clearly is one involving moral 

PSC: 

For purposes of asylum: 
Per se PSC if you find that 
the crime is an aggravated 
felony. See INA 
§208(b)(2)(B)(i)("[A]n 
alien who has been 
convicted of an aggravated 
felony sliall be considered 
to have been convieted of 
a particularly serious 
crime."). 

For purposes of 
withholding: Per se PSC 
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In Nijhawan v. Holder, 557 U.S. 29 (2009). the Suprenie Court stated 
that the "fraud and deceit prosision" requires a “circuuistance- 
specific" and not a “categorical'’ interpretation, to detennine whether 
the loss to the victim exceeds $10,000. See at 36. 38—40. Thus, 
while a violation of § 476a(a) requires an intent to defraud, it is not a 
"categorical match’’ if the loss to the victim does not exceed $10,000. 
See also Matter ofBabaisakov, 24 I&N Dec. at 322 (holding that 
"[INA § 101(a)(43)(M)(i)] demands two types of determinations Tlie 
first is a categorical inquiiy into a conviction imder a criminal statute 
with an element of fraud or deceit. The second is an ordinary 
evidentiary inquiry into whether the loss associated with the 
fraudulent conduct encompassed by the conviction exceeds $10,000.’’ 
When determining whetlier the loss to the victim exceeds $10,000, the 
detennination "may be proved by evidence outside the record of 
conviction.’’). 

turpitude.’’). 

if you find that the crime 
is an aggravated felony 
and the respondent was 
sentenced to at least 5 
years of imprisonment. 

See INA 

§241(b)(3)(B)(iv)(“[A]n 
alien who has been 
convicted of an aggravated 
felony (or felonies) for . . . 
an aggregate term of 
frnprisomnent of at least 5 
years shall be considered 
to have conunitted a 
paiticularly serious 
crime.’’). 

LTnder Matter of 
Frentescu, 18 I&N Dec. 
244 (BIA 1982): NO 
PUBLISHED NINTH 

CIRCUIT OR BOARD 
CASE ON POINT 


Unpublished Cases: 


United States v. Farid, 427 F. App’x 603, 604 (9th Cir. 2011) 
(unpublished) (denaturalization case) (noting that § 476(a) is a 
CIMT because it requires an intent to defr'aud). 



Relevant to Analysis: 

W OBBLER: YES. 

TTie maximiuu possible sentence for a ‘^vobbler’’ offense depends on 
if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 844 (9th Cfr. 2003). overruled on other 
grounds by Ceron v. Holder, 747 F.3d 773, 111 (9th Cir. 2014) (en 
banc). A ‘^vobbler■’ is “presumptively a felony and remains a felony 
except when the discretion is actually exercised to make the crime a 
misdemeanor.’’ See Arellano Hernandez v. Lynch. 831 F.3d 1127. 
1132 (9th Cfr. 2016) (quoting Ewing v. California. 538 U.S. 11, 16 
(2003)). Be aware of CPC § 18.5 if the respondent was convicted of a 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maxiimmi possible sentence that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning January 
1. 2015. Wliether this impaets removability and elieibilitv for relief 

Under Mairena v. Barr, 
917F.3d 1119 (9th Cir. 
2019), a judge may 
eonsider sentencing 
enhancements vvfren 
calculating the “aggregate 
tenn of imprisonment’’ to 
determine whether a 
conviction constitutes a 
per se particularly serious 
crime. 


imder INA S 237('a')('2¥A¥i¥n') deoends on the date of tlie 

resDoudent’s conviction. See Matter ofVelasauez-Rios. 27 I&N 
Dec. 470, 472—73 (BIA 2018). For more information, see end of 
this chart. 

Note: Tliis chait does not analyze what effect the petty offense 
exception may have on a conviction that is determined to be a 
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misdemeanor. 

“The California Legislature has been explicit that when it intends 
fraud to be an element of an offense it includes it in the statute. See, 
e.g., Cal.Penal Code § 470(d) (forgery includes “with intent to 
defraud” as an element); Cal. Penal Code § 476a(a) (check kiting) 
(same); Cal. Penal Code § 548(a) (insurance fraud) (same) .... 
“Obviously, if the Legislature meant for [the statute in question] to 
require an intent to defraud, it knew how to so provide.” Tijani v. 
Holder, 628 F.3d 1071, 1084 n.7 (9th Cir. 2010) (Tashima, J., 
concurring in part and dissenting in part). 


lA Crime Chart: Perjury, Forgery, Fraud 

kngeles Immigration Court AAs/JLCs; last edited by Dani Gies on April 2, 2019 
danielle.m.gies@usdoj.gov - (213) 553-5737 


CIMT, nor whether the offense meets any minimum sentence 
requirement. 
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Possible Charges of 
Reinovabilit}' 

Maxiiniiin 

Sentence 

Aggravated Felony? 

Crime Involving Moral Turpitude? 

CPC § 532: False Pretenses 

Every person who knowingly and designedly, by any false or fraudulent representation or pretense, defrauds any other person of money, labor, or property, whether real or 
personal, or who causes or procures others to report falsely of liis or her w'ealth or mercantile character, and by thus imposing upon any person obtains credit, and thereby 
fraudulently gets possession of money or property, or obtains the labor or serv ice of another, is punishable in the same maimer and to tlie same extent as for larceny of the 
money or property so obtained. 

Aggravated Felony: Fraud 
Offense 

237(a)(2)(A)(iii)/ 

101(a)(43)(M) 

ci\rr 

212(a)(2)(A)(i)(I) 

237(a)(2)(A)(i) 

CPC § 532: 

6 months up to 3 
years, depending on 
how much money or 
property was taken 
{see CPC § 490 (petty 
theft); 

§ 489(a) (grand theft)) 

WOBBLER? YES 

Tire maximmn possible 
sentence for a 'Wobbler' 
offense depends on if it 
is classified as a 
misdemeanor or a 
felony. See Garcia- 
Lopez V. Ashcroft. 334 
F.3d 840. 844 (9th Cir. 
2003), overruled on 
other grounds by Ceron 
V. Holder. 747 F.3d 773, 
ni (9th Cir. 2014) (en 
banc). A ‘Wobbler" is 
"presmnptively a felony 
and remains a felony 
except when the 
discretion is actually 
exercised to make the 
crime a misdemeanor." 
See Arellano Hernandez 
V. Lynch. 831 F.3d 1127. 
1132 (9th Cir. 2016) 
(quoting Ewing v. 
California. 538 U.S. 11. 

H. 

Cateeorical Match? Yes. but only if the loss to the victimfsl exceeds $10,000. 
Apply circumstance-specific approach. 

Kharana v. Gonzales, 487 F.3d 1280. 1280 (9th Cir 2007). recognized as 
ovemded on other grounds by Kawashima v. Mukasey, 530 F. 3d 1111, 1116 
(9tli Cir. 2008) (finding CPC § 532 to be a categorically fraud offense because 
it involves fiaud or deceit). 

In Nijhawan v. Holder, 557 U.S. 29 (2009). the Supreme Court stated that tlie 
"fraud and deceit provision" requires a “circmiistance-specific" and not a 
“categorical” interpretation, to determine whether tlie loss to the victim 
exceeds $10,000. See id. at 36. 38—40. Thus, while a violation of § 532 
requires an intent to defraud, it is not a “categorical match" if the loss to the 
victim does not exceed $10,000. See also Matter of Babaisakov, 24 I&N Dec. 
at 322 (holding that “[INA § 101(a)(43)(M)(i)] demands two types of 
detenninations. Tlie first is a categorical inquiry into a conviction luider a 
criminal statute witli an element of fraud or deceit. The second is an ordinary 
evidentiary inquiry into whether the loss associated with the fiaudulent 
conduct encompassed by tlie conviction exceeds $10,000.'’ Wlien determining 
whether the loss to the victim exceeds $10,000. the determination “may be 
proved by evidence outside the record of conviction."). 

THEFT: NO. 

Categorical Match? No 

Carrillo-Jaime v. Holder. 572 F.3d 747, 752 (9th Cir. 2009). abrogated on 
other grounds by Lopez-Valencia v. Lynch. 798 F.3d 863 (9th Cir. 2015) 
(holding that false pretenses is not a theft offense because it does not require 
that property be taken without consent and the generic crime of theft requires 
“f 1] a taking of propeity or an exercise of control over property [2] without 
consent 131 with the ci-iniinal intent to denrive the owner of rights and benefits 

CIMT: YES. 

Categorical Match? Yes 

Kharana v. Gonzales, 487 F.3d 1280, 1280 (9th Cir 

2007) . recognized as overruled on other grounds by 
Kawashima v. Mukasey, 530 F.3d 1111, 1116 (9th Cfr. 

2008) (finding CPC § 532 to be a categorically fraud 
offense because it involves fraud or deceit); see also 
Matter of Cortez Canales. 25 I&N Dec. 301 (BIA 

2010), abrogated on other grounds by Lozano- 
Arredondo v. Sessions, 866 F.3d 1082 (9th Cir. 2017) 
(stating an offense is a CIMT if the statute has “intent to 
defraud” as an element); see also McNaughton v. INS. 

612 F.2d 457, 459 (9th Cir. 1980) (stating that “[a] 
crime having as an element the intent to defraud clearly 
is one involving moral tmpitude."). 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 
lowered the maximmn possible sentence that can be 
imposed for a California misdemeanor offense fiom 365 
davs to 364 davs beginning Januarv 1. 2015. Whether- 
this imnacts removabilitv and eligibilitv for relief imder 

INA § 237(al(21(A)(il(nl depends on the date of the 

respondent ’ s conviction. See Matter of Velasauez-Rios. 
27 I&N Dec. 470, 472-73 (BIA 2018). For more 
infonnation. see end of this chart. 

Note: This chart does not analyze w'hat effect tlie petty 
offense exception may have on a conviction that is 
detennined to be a CIMT, nor whether the offense 
meets any minimum sentence requirement. 
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Possible Charges of 
Reinovabilit}' 

Maxiiniiin 

Sentence 

Aggravated Felony? 

Crime Involving Moral Turpitude? 


16 ('2003'ri. Be aware of 

of ownership, even if such deprivation is less than total or permanent."); see 



CPC § 18.5 if the 

also Matter of Garcia-Madruga, 24 I&N Dec. 436. 440-41 (BIA 2008) 



respondent was 

(reaffinning that the INA requires the stolen property be obtained ‘•without 



convicted of a 

consent"). 



misdemeanor. 
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Cb 1« P0DB1 Cod0 § ^F3lS0 Finsncisl St3t01110Dt^: Any person who shall knowingly make or cause to be made, either directly or indirectly 

or through any agency whatsoever, any false statement in WTiting. with intent tliat it shall be relied upon, respecting tlie financial condition, or means or ability to pay, of himself or herself, or any 
odier person, firm or corporation, in whom he or she is interested, or for whom he or she is acting, for the piupose of procuring in any form wliatsoever. eitlier the delivery of personal property, 
tlie payment of cash, the making of a loan or credit, the extension of a credit, the execution of a contract of guaranty or suretyship, the discoimt of an account receivable, or tlie making, 
acceptance, discomit. sale or endorsement of a bill of exchange, or promissory note, for the benefit of either himself or herself or of that person, firm or corporation shall be guilty of a public 
offense. (2018). 

Maxitnum Sentence: l to 3 years, if felony (used fictitious name, social security nmnber, false representation); 6 montlis. if misdemeanor. CPC § 532a(4). 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly 

Serious Crime 
(PSC)? 

Other 

Inadmissibility 
or Removability 
Grounds? 




i.e. headings include 
crime of child abuse; 
violation of a 
restraining order; 
violation of a law 
relating to a controlled 
substance; trafficking 
in a controlled 
substance 

Fraud: § 237(a)(2)(A)(iii)/ § 101(a)(43)(M) 

§ 212(a)(2)(A)(i)(I); § 237(a)(2)(AXi) 

§ 208(b)(2)(A)(ii)/ 

§ 241(b)(3)(B)(ii) 


FRAID: IT DEPENDS. APPLY CIRCIJMSTANCE-SPECIFIC 
APPROACH. 

Cateeorical Match? Yes. but only if the loss to the victimfsl exceeds 
$10,000. Apply circiunstance-specific approach. 

Tijani v. Holder, 628 F.3d 1071, 1075-76 (9th Cir. 2010) (finding 
tliat intent to defiaud is implicit in § 532a(l)); see also INA 
§ 101(a)(43)(M): Khararta v. Gonzales. 487 F.3d 1280.1280 (9th 

Cii'. 2007). recognized as overruled on other grounds by Kawashima 

V. Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008) (The definition of 
the generic ‘■fraud offense” for tlie pmposes of an aggravated felony 
wider INA § 101(a)(43)(M) is “[1] the offense ‘involves firaud or 
deceit.’ and [2] the loss to tlie victim or victims exceeds $10,000”’); 

CIMT: YES. 

Cateeorical Match? Yes 

See Tijani v. Holder, 628 F.3d 1071. 1078 (9th Cir. 2010). 
(distinguishing § 530.5(a), which does not have an element of 
fraud, from § 532a(l). which it found to have such an element); 
see also Matter of Cortez Canales, 25 I&N Dec. 301 (BIA 2010), 
abrogated on other grounds by Lozano-Arredondo v. Sessions, 

866 F.3d 1082 (9th Cir. 2017) (stating an offense is a CIMT if tlie 
statute has "intent to defraud” as an element); McNaughton v. INS. 
612 F.2d 457, 459 (9th Cfr. 1980) (stating that "[a] ciime having 
as an element the intent to defiaud clearly is one involving moral 
turpitude.”). 

PSC: 

For purposes of asylum: 
Per se PSC if you find that 
the crime is an aggravated 
felony. See INA 
§ 208(b)(2)(B)(i)("[A]n 
alien who has been 
consicted of an aggravated 
felony shall be considered 
to have been convicted of a 
particulaily serious 
crime.”). 

For purposes of 
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Matter of Babaisakov, 24 I&N Dec. 306 (BIA 2007) (same). 

InNijhawan v. Holder, 557 U.S. 29 (2009). the Supreme Court 
stated that the •'fraud and deceit provision" requires a •'circmnstance- 
specific" and not a “categorical" interpretation, to detennine whether 
the loss to the victim exceeds $10,000. See id. at i6. iS—AO. Thus, 
while a violation of § 532a(l) requires an intent to defr'aud. it is not a 
"categorical match" if the loss to the victim does not exceed 
$10,000. See also Matter of Babaisakov, 24 l&N Dec. at 322 
(holding that "[INA § 101(a)(43)(M)(i)] demands two types of 
detemiinations. The first is a categorical inquiry into a conviction 
imder a ciiminal statute with an element of fraud or deceit. The 
second is an ordinary evidentiary inquiry into whether the loss 
associated with the fraudulent conduct encompassed by the 
conviction exceeds $10,000." Wlien detennining whetlier the loss to 
the \ictim exceeds $10,000, tlie detenninatiou “may be proved by 
evidence outside the record of conviction."). 


withholding: Per se PSC if 
you find that the crime is an 
aggravated felony and tlie 
respondent was sentenced 
to at least 5 yeai's of 
imprisomnent. See INA 
§241(b)(3)(B)(iv)(“[A]n 
alien who has been 
convicted of an aggravated 
felony (or felonies) for . . . 
an aggregate term of 
imprisomnent of at least 5 
years shall be considered to 
have conmiitted a 
particularly serious 
crime."). 

Under Matter of 

Frentescu, 18 I&N Dec. 

244 (BIA 1982): NO 
PUBLISHED NINTH 

CIRCUIT OR BOARD 
CASE ON POINT 


Unpublished Cases: 





Relevant to Analysis: 

WOBBLER: YES. 

The maximmu possible sentence for a ‘%vobbler" offense depends on 
if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 844 (9th Cir. 2003), overruled on other 
grounds by Ceron v. Holder, 747 F.3d 773. 777 (9th Cir. 2014) (en 
banc). A ‘%vobbler" is “presmnptively a felony and remains a felony 
except when the discretion is actually exercised to make the crime a 
misdemeanor.” See Arellano Hernandez v. Lynch. 831 F.3d 1127, 

1132 (9th Cfr. 2016) (quoting Ewing v. California. 538 U.S. 11, 16 
12003')'). Be aware of CPC 5 18.5 if the resoondent was convicted of a 
misdemeanor. 

Be aware of Cal. Penal Code § 18.5: CPC § 18.5 low'ered the 
maximum possible sentence tliat can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning 

January 1. 2015. "Whether this impacts reniovabilitv and elimbihtv 

Under Mairena v. Barr, 917 
F.3d llI9(9thCir. 2019), a 
judge may consider 
sentencing enliancements 
w'hen calculating the 
“aggregate tenn of 
imprisomnent” to detennine 
w'hether a conviction 
constitutes a per se 
particularly serious crime. 


for rehef imder INA ? 2371all2')lA')li¥n') depends on the date of 

the respondent’s conviction. See Matter ofVelasauez-Rios. 27 
I&N Dec. 470. 472-73 (BIA 2018). For more information, see 
end of this cliart. 

Note: This chait does not analyze what effect the petty offense 
exeeption may have on a convietion that is determined to be a 
CIMT. nor wfredier the offense meets any minimum sentence 
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Cb 1« W0lf3r© &■ InStlt* Cod© § 10980(3), (b), (c)(W©lf3r© Frsild): (a) Any person who, willfully and knowingly, with tlie intent to deceive, 
makes a false statement or representation or knowingly fails to disclose a material fact in order to obtain aid imder the provisions of this division or who, knowing he or she is not entitled tliereto, 
attempts to obtain aid or to continue to receive aid to which he or she is not entitled, or to receive a larger ainomit than that to which he or she is legally entitled, is guilty of a misdemeanor, 
punishable by imprisonment in die county jail for a period of not more than six months, by a fine of not more than five hundred dollars ($500). or by both imprisonment and fine. 

(b) Any person who knowingly makes more than one application for aid imder the pros'isions of this division widi the intent of estabhsliing multiple entitlements for any person for the same 
period or who makes an application for that aid for a fictitious or nonexistent person or by claiming a false identity for any person is guilty of a felony, punishable by imprisomnent pursuant to 
subdivision (h) of Section 1170 of die Penal Code for a period of 16 niondis. two years, or diree years, by a fine of not more than five thousand dollars ($5,000). or by both that imprisomnent and 
fine; or by imprisomnent in the county jail for a period of not more than one year, or by a fine of not more than one thousand dollars ($1,000). or by both imprisonment and fine. 

(c) Wlieiiever any person has. wilLfidly and knowingly, widi the intent to deceive, by means of false statement or representation, or by failing to disclose a material fact, or by impersonation or 
other fraudulent device, obtained or retained aid under die provisions of diis division for himself or herself or for a child not in fact entitled thereto, the person obtaining this aid shall be punished 
as follows: (1) If the total amoimt of the aid obtained or retained is nine himdred fifty dollars ($950) or less, by imprisonment in the county jail for a period of not more than six months, by a fine 
of not more than five himdred dollars ($500). or by both imprisomnent and fine. (2) If die total amoimt of die aid obtained or retained is more than nine himdred fifty dollars ($950). by 
imprisomnent pursuant to subdivision (h) of Section 1170 of the Penal Code for a period of 16 months, two years, or three years, by a fine of not more than five diousand dollars ($5,000). or by 
both that imprisonment and fine; or by imprisomnent in the county jail for a period of not more than one yeaiv by a fine of not more than one thousand dollars ($1,000). or by both imprisomnent 
and fine. (2018). 

Maximum Sentence: l to 3 years, if felony (used fictitious name, social security nimiber, false representation). See CPC § 10980(b). (c); see also CPC § 1170(h). Six months, if 
misdemeanor. See CPC § 10980(a). 

Aggravated Felony? 

Crime Involving Moral Turpitude (CIMT)? 

Particularly 

Serious Crime 
(PSC)? 

Other 

Inadmissibility 
or Removability 
Grounds? 

i.e. headings include 
crime of child abuse; 
violation of a 
restraining order; 
violation of a law 
relating to a controlled 
substance; trafficking 
in a controlled 
substance 

Fraud: § 237(a)(2)(A)(iii)/ § 101(a)(43)(M) 

Theft: § 237(a)(2)(A)(iii)/ § 101(a)(43)(G) 

§ 212(a)(2XA)(i)(I); § 237(a)(2)(AKi) 

§ 208(bX2)(A)(ii)/ 

§ 241(bX3)(B)(ii) 


FRAID: IT DEPENDS. APPLY CIRCUMSTANCE-SPECIFIC 

APPROACH. 

CEMT: YES. 

PSC: 

For pumoses of asvium: 
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Catesorical Match? Yes. but onlv if the loss to tlie victiinfsl exceeds 
$10,000. Apply circumstance-specific approach. 

See Ferreira v. Ashcroft. 390 F.3d 1091, 1096-97 (9th Cir. 2004). 
recognized as overruled on other grounds by Kawashima v. 

Mukasey. 530 F.3d 1111, 1116 (9th Cir. 2008) (explaining that 
“intent to defraud is an ingredient of a violation of’ § 10980(e)). 

See also INA § 101(a)(43)(M); Kharana v. Gonzales, 487 F.3d 1280, 
1280 (9th Cfr. 2007). recognized as overruled on other grounds by 
Kawashima v. Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008) (The 
definition of the generic "fraud offense’’ for the purposes of an 
aggravated felony wider INA § 101(a)(43)(M) is "[1] the offense 
‘involves frnud or deceit.’ and [2] the loss to the sictim or victims 
exceeds $10,000’”); Matter of Babaisakov, 24 I&N Dec. 306 (BIA 
2007) (same). 

In Nijhawan v. Holder, 557 U.S. 29 (2009). the Supreme Court 
stated that the "fi:aud and deceit provision” requires a “circwnstance- 
specific” and not a “categorical” interpretation, to detennine whether 
the loss to the victim exeeeds $10,000. See i<f. at 36. 38^0. Thus, 
while a violation of § 10980 requires an intent to defraud, it is not a 
“categorical match” if the loss to the victim does not exceed 
$10,000. See also Matter of Babaisakov. 24 l&N Dec. at 322 
(holding that “[INA § 101(a)(43)(M)(i)] demands two types of 
determinations. The first is a categorical inquiry into a conviction 
wider a ciiminal statute with an element of fraud or deceit. The 
second is an ordinary evidentiary inquiry into whether tlie loss 
associated with the fraudulent conduct encompassed by the 
conviction exceeds $10,000.” When deteniiining whether the loss to 
the victim exceeds $10,000. die detennination "may be proved by 
ev idence outside the record of conviction.”). 

THEFT: NO PLTBLISHED NINTH CIRCUIT OR BOARD 

CASE ON POINT. 

Catesorical Match? Yes 

See Matter of Cortez Canales, 25 I&N Dec. 301 (BIA 2010). 
abrogated on other grounds by Lozano-Arredondo v. Sessions, 

866 F.3d 1082 (9th Cfr. 2017) (affinning the U’s finding that a 
violation of § 10980(c) is a CIMT); see also Ferreira v. Ashcroft. 
390 F.3d 1091, 1096—97 (9th Cfr. 2004), recognized as overruled 
on other grounds by Kawashima v. Mukasey, 530 F.3d 1111, 1116 
(9th Cfr. 2008) (explaining that "intent to defiaud is an ingredient 
of a violation of’ § 10980(c)); McNaughton v. INS. 612 F.2d 457, 
459 (9th Cir. 1980) (stating that "[a] crime having as an element 
the intent to defraud clearly is one involving moral twpitude.”). 

Per se PSC if you find tliat 
the erime is an aggrav ated 
felony. See INA 
§ 208(b)(2)(B)(i)(“[A]n 
alien who has been 
eonv icted of an aggrav ated 
felony shall be considered 
to have been convicted of a 
particularly serious 
crime.”). 

For pui-poses of 
withholding: Per se PSC if 
you find that the crime is an 
aggrav ated felony and the 
respondent was sentenced 
to at least 5 years of 
impiisomnent. 5ceINA 
§241(b)(3)(B)(iv)("[A]n 
alien who has been 
convicted of an aggravated 
felony (or felonies) for . . . 
an aggregate term of 
impiisomnent of at least 5 
years shall be considered to 
have coimnitted a 
particularly serious 
crime.”). 

Under Matter of 

Frentescu, 18 I&N Dec. 

244 (BIA 1982): NO 
PUBLISHED NINTH 
CIRCUIT OR BOARD 

CASE ON POINT 


Unpublished Cases: 

De Gomez v. Holder, 471 F, App’x 591, 592 (9th Cir. 2012) 
(wipubUshed) (holding welfare fraud imder § 10980 is an aggravated 
felony involving fraud or deceit if the loss to the victim exceeds 
$10,000); Ramirez v. Holder, 469 F. App’x 569, 570 (9th Cfr. 2012) 
(same). 

Hemandez-Pulido v. Holder, 577 F. App’x 722. 723 (9th Cfr. 

2014) (wipublished) (holding welfare fraud imder California law is 
a CIMT that renders an applicant ineligible for cancellation of 
removal); Valenzuela Garcia v. Holder, 469 F. App’x 551. 552 
(9th Cfr. 2012) (unpublished) (same); Rodriguez v. Ashcroft. 95 F. 
App’x 208. 211 (9th Cfr. 2004) (impublished) (quoting People v. 
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In Re Olivia Robles-Leal 2003 WL 23508554, at *1 (BIA Dec. 29, 
2003) (unpublished) (holding “the respondent's convietion for welfare 
fraud is an aggravated felony because the loss to the victim was in 
excess of $10,000'’). 

Ochoa, 231 Cal. App. 3d 1413, 1420 (Cal. Ct. App. 1991) and 
finding the statue has a scienter element). 

In Re Maria De La Luz Castillo Gutierrez. 2006 WL 1558782, at 
*1 (BIA Apr. 28, 2006) (unpublished) (finding “no legal error” in 
the U’s conclusion that a conviction mider S 10980(c) constitutes a 
CIMT). 



Relevant to Analysis: 


Be aware of Cal. Penal Code § 18.5: CPC § 18.5 lowered the 
maximiuu possible sentence that can be imposed for a California 
misdemeanor offense from 365 days to 364 days beginning 

January 1, 2015. Wliether this imnacts removabilitv and eUsibUitv 

Under Mairenn v. Barr. 917 
F.3d 1119(9thCir. 2019), a 
judge may consider 
sentencing enliancements 



for relief under INA S 237fal('21('Alfil(Tri deneuds on the date of 

when calculating the 



the resDondent’s conviction. See Matter ofVelasquez-Rios. 21 

“aggregate tenn of 


WOBBLER: YES. 

The maximum possible sentence for a •^vobbler'’ offense depends on 
if it is classified as a misdemeanor or a felony. See Garcia-Lopez v. 
Ashcroft. 334 F.3d 840, 844 (9th Cir. 2003). overruled on other 
grounds by Ceron v. Holder, 747 F.3d 773, 111 (9th Cir. 2014) (en 
banc). A “u'obbler” is "presumptively a felony and remains a felony 
except when die discretion is acnially exercised to make the ciime a 
misdemeanor.” See Arellano Hernandez v. Lynch. 831 F.3d 1127. 

1132 (9th Cir. 2016) (quoting Ewing v. California. 538 U.S. 11. 16 
('200311. Be aware of CPC S 18.5 if the resixnident was convicted of a 
misdemeanor. 

I&N Dec. 470. All—12 (BIA 2018). For more infonnation. see 
end of this chart. 

Note: This chart does not analyze what effect the petty offense 
exception may have on a conviction that is determined to be a 
CIMT, nor whedier the offense meets any mininiimi sentence 
requirement. 

imprisomnent” to determine 
whether a consiction 
constitutes a per se 
pailiculaily serious crime. 
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Generic Offenses 


Fraud Offense 

• The definition of the generie “fraud offense” for the purposes of an aggravated felony under INA § 101(a)(43)(M) is “[1] the offense 
‘involves fraud or deeeit,’ and [2] the loss to the vietim or vietims exeeeds $10,000.”’ Kharana v. Gonzales, 487 F.3d 1280, 1280 (9th Cir. 
2007), recognized as overruled on other grounds by Kawashima v. Mukasey, 530 F.3d 1111, 1116 (9th Cir. 2008). 

Forgery Offense 

• The definition of the generic “forgery offense” for the purposes of an aggravated felony under INA § 101(a)(43)(M) is (1) a false making of 
some instrument in writing; (2) a fraudulent intent; and (3) an instrument apparently capable of effecting a fraud. Morales-Alegria v. 
Gonzales, 449 F.3d 1051, 1055 (9th Cir. 2006). Furthermore, crimes of forgery require that one have knowledge of the falsity of the 
document. Id. 

Theft Offense 

• The definition of the generic “theft offense” for the purposes of an aggravated felony under INA § 101(a)(43)(G) is “[1] a taking of property 
or an exercise of control over property [2] without consent [3] with the criminal intent to deprive the owner of rights and benefits of 
ownership, even if such deprivation is less than total or permanent.” Carrillo-Jaime v. Holder, 572 F.3d 747, 750 (9th Cir. 2009), 
abrogated on other grounds by Lopez-Valencia v. Lynch, 798 F.3d 863 (9th Cir. 2015). 

Crime Involving Moral Turpitude 

• “A crime having as an element the intent to defraud clearly is one involving moral turpitude.” McNaughton v. INS, 612 F.2d 457, 459 (9th 
Cir. 1980). 


Be aware of Cal, Penal Code § 18,5: CPC § 18.5 lowered the maximum possible sentence that can be imposed for a California misdemeanor 
offense from 365 days to 364 days, for purposes of INA § 237(a)(2)(A)(i)(II), beginning January 1, 2015. Whether this impacts removability and 
eligibility for relief depends on the date of the respondent’s conviction . In 2018, the Board held that it will not give retroactive effect to CPC § 18.5 
because the language of INA § 237(a)(2)(A)(i)(II)—concerning whether an alien has been convicted of a CIMT for which a sentence of one year or 
longer “may be imposed”—is a backward-looking inquiry into the maximum possible sentence the respondent could have received for his offense 
at the time of his conviction. Matter ofVelasquez-Rios, 21 I&N Dec. 470, 472-73 (BIA 2018). For misdemeanors prior to the enactment of CPC § 
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18.5, that was 365 days. Thus, if a respondent has a California misdemeanor convietion dated prior to January 1, 2015 that qualifies as a CIMT, 
that respondent has been eonvieted of an offense under INA § 237(a)(2)(A)(i)(II). However, a misdemeanor eonviction that oeeurs after January 1, 
2015 has a maximum sentence of 364 days, and thus a respondent would not be disqualified under sections of the INA that concern maximum 
sentences of one year or longer. The Board did not address the retroactive applicability of § 18.5 for any other INA section other than § 
237(a)(2)(A)(i)(II). Thus, other subsections that do not use the “for which a sentence of one year or longer may be imposed” language could still be 
analyzed to determine whether they are backward-looking. For more information, see the Alternative Judgements Chart. 
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